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Court of Appeals of the District of Columbia. 

No. 4369. 


Charles F. Fadeley, Appellant, 

vs. 

Sholtes and COMPANY, a Corporation, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 41834. 

Charles F. Fadeley, Plaintiff, 
vs. 

Sholtes and Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill for Injunction. 

Filed October 23, 1923. 

In the Supreme Court of the District of Columbia. 

Holding an Equity Court. 

Equity. No. 41834. 

Charles F. Fadeley, Plaintiff, 
vs. 

Siioltes and Company, a Corporation, Defendant. 

The plaintiff, Charles F. Fadeley, respectfully represents as follows: 
1. That he is a citizen of the United States and a resident of the 
District of Columbia, and brings this suit in his own right. 
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2. The defendant is a corporation organized and existing under 
the laws of the State of Delaware and doing business in the District 
of Columbia. 

3. The plaintiff is the owner of the land and premises situate, 
lying and being the South part of Lot 773, Square 2024, in the 
Northwest section of the City of Washington, District of Columbia, 
he having purchased the same under a certain contract of sale, dated 
May 31, 1023, from George T. and Della G. Smallwood for the sum 
of Sixtv-two Thousand Five Hundred Dollars ($02,500.00) which, 
however, includes the amount of a first deed of trust which the plain¬ 
tiff assumed. 

4. That thereafter, on or about the 24th dav of July, 1023, hv a 
certain deed filed with the Recorder of Deeds of the District of 

Columbia, on the 3d day of August, 1023, as No. 104 of that 

2 day, title to said land and premises was transferred to him and 
that he entered into possession of the same on or about the 

20th day of September, 1023. 

5. That heretofore, to wit, by deed filed with tho Recorder of 
Deeds for the District of Columbia, on September 0th. 1010, and 
recorded in Liber 3353, folio 383, one of the Land Records for the 
District of Columbia, said George T. Smallwood acquired and be¬ 
came the owner, subject to certain deeds of trust, of certain property, 
of which the land conveyed to this plaintiff as aforesaid is a part. 

G. That heretofore, to wit, by deed dated October 14. 15121, and 
filed with the Recorder of Deeds for the District of Columbia, on 
November 7th, 1921, and recorded in Liber 4028, folio 15, the said 
George T. Smallwood also acquired and became the owner of the 
property adjoining and immediately South of the property which 
was conveyed to this plaintiff as aforesaid. 

7. That almost immediately thereafter, by deed dated November 
10th, 1921, and recorded November 15th. 1921, in Liber 4002, at 
folio 450, of the land records of the District of Columbia, said George 
T. Smallwood, with Della G. Smallwood, his wife, conveyed to one, 
Mrs. Lee S. Ilagertv, said property acquired November 7th. 1921, 
and adjoining on the South the property, now owned by the plain¬ 
tiff. describing the same in said deed to Mrs. Lee S. Ilagertv as the 
same is described in the deed by which he acquired it, save that there 
is an error in said description of ten one-hundredths (10 100) of* a 
foot in the Southerly line of said property and that said George T. 
Smallwood and Della G. Smallwood reserved for the benefit 

3 of the properly immediately on the North which was then 
owned by them and is now owned by this plaintiff, certain 

rights and benefits of and from the property conveyed to the said 
Mrs. I .ee S. Ilagertv and included in the deed to said Mrs. Lee S. 
JIagerty certain covenants for the benefit of the property now owned 
by your plaintiff, the language of which is as follows: 

“In consideration of the sum of One Dollar ($1.00) and the re¬ 
duced price at which the herein described property is sold, the 
grantee for herself, her heirs, successors and assigns, covenants and 
agrees that no excavation for a basement or cellar shall be dug within 
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twenty (20) feet of the North line of said lot which in any way will 
affect the life of the trees on the adjoining property, and further that 
the North wall of home or improvement erected thereon shall be 
built of face brick conforming with the front of said home or im¬ 
provement and that no part of said home or improvement on the lot 
hereby conveyed shall be erected or maintained nearer than a line 
extending at right angles to 10th 8t. for the full depth of the lot 
herein conveyed; said line to begin at a point on the 16th Street front 
of the lot, hereby conveyed, five feet (5) South of the Northeasterly 
corner of the lot hereby conveyed." 


3. That thereafter, by various deeds and conveyances, the property 
conveyed to Mrs. Lee S. Hagerty was transferred to various persons, 
and at the present time, title to the same, subject also to eer- 
4 tain deeds of trust of record is in the defendant, Sholtes and 
Company, which on or about the 10th day of August, 1923, 
said defendant undertook the building of certain improvements upon 
said property in violation of the covenants and agreements herein¬ 
before set forth. 

9. That the defendant has dug or caused to be dug a basement or 
cellar which the plaintiff believes is intended to be used as a garage, 
within twenty (20) feet of the North line of said lot and that 
although said improvements are still uncompleted, the North wall 
thereof and the footings of said wall are respectively 3.02 feet and 
3.14 feet south from tlie Northeasterly corner of said property, and 
the whole North wall of said building is North of a line fixed as pro¬ 
vided in said deed, all in violation of the covenants and agreements 
as aforesaid, and that in addition thereto, the defendant has erected 
or caused to he erected at the extreme Northeast corner of his im¬ 
provements a bay window on said property, extending four (4) feet 
beyond the building line on Sixteenth Street. 

10. That the home of the plaintiff is set well back from the build¬ 
ing line of Sixteenth Street and that the purposes and intent of said 
covenants were and are to preserve the life of certain very fine trees 
on the property of the plaintiff and to insure and maintain light and 
air for the plaintiff’s property and the view from his home, and the 
election of said improvements has already and their maintenance 
will greatly and irremediably impair the comfortable use and enjoy¬ 
ment bv the plaintiff, his heirs and assigns of the property owned by 

him. and the property of the plaintiff will be greatly reduced 
r> in value by reason of the proximity of said improvements and 
without the intervention of this Court, as hereinafter prayed, 
will leave the plaintiff remediless in the premises. 

Wherefore, the premises considered, the plaintiff respectfully prays 
as follows: 


1. That process may issue to the defendant requiring it to appear 
and answer the exigencies hereof. 

2. That the defendant, its successors and assigns, may be re¬ 
strained and enjoined from doing or undertaking to do anything 
further toward the erection and completion of the improvements in 
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violation of said covenants and agreements on the property adjoin¬ 
ing that of the plaintiff on the South. 

3. That by mandatory injunction, the defendant be required to 
remove such portion of said premises as may extend North of a line 
perpendicular to Sixteenth Street and beginning at a point on said 
Sixteenth Street five (5) feet South of the Northeasterly corner of 
said property conveyed to it. 

4. That the defendant, its successors and assigns, may be re¬ 
strained and enjoined generally from erecting or maintaining any 
improvement within five (5) feet of a line drawn as aforesaid. 

5. That the defendant be required to pay the costs and expenses of 
this suit, including reasonable counsel fees to the attorneys for the 
plaintiff. 

6. That to the ends aforesaid and each of them, all necessary pro¬ 
ceedings may be had and orders made. 

7. That the plaintiff may have such other and further 
6 relief as the nature of this cause mav require. 

CHARLES F. FADELEY. 

Plaintiff. 

WALTER B. GUY, 

FREDERIC B. WARDER. 

At tome ys / o r Plaint i)f. 

District of Columbia, to nit: 

Charles F. Fadeley, on oath says that he is the plaintiff in the 
aforegoing suit and knows the contents of the aforegoing Bill for 
Injunction by him subscribed and that the statements therein made 
on his own knowledge are true and those made on information and 
belief he believes to be true. 

CHARLES F. FADELEY. 


Subscribed and sworn to before me this 23d dav of October, A. D. 
1923. 

[notarial seal. | PAULINE F. COLLEGEMAN. 

Notary Public. />. C. 

Amended Dill for Injunction. 

Filed February 3, 1925. 


******* 

The amended Bill for Injunction of Charles F. Fadeley, tiled 
herein with leave of Court first had and obtained, respectfully shows 
to the Court as follows: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia, and brings this suit in his own right. 

7 2. The defendant, Sholtes and Company, is a corporation 

organized under the laws of the State of Delaware and was 
formerly engaged in business in the District of Columbia; that the 
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defendant, Emory II. Bogley, Trustee, is a citizen of the United 
States and a resident of Friendship, Maryland, and is sued as the 
holder of the legal title to said property, and the defendant, Reginald 
S. Geare, is a citizen of the United States, is a resident of the District 
of Columbia, and is sued as the real party in interest, though his 
name does not appear of record. 

3. The plaintiff is the owner of the land and premises situate, 
lying and being the South part of lot 773, square 2624, in the North¬ 
west section of the City of Washington. District of Columbia, he 
having purchased the same under a certain contract of sale, dated 
May 31, 1023, from George T. and Della G. Smallwood for the sum 
of Sixty-two Thousand Five Hundred Dollars ($62,500.00) which, 
however, includes the amount of a first deed of trust which the plain¬ 
tiff assumed. 

4. That thereafter, on or about the 24th day of July, 1923, by a 
certain deed filed with the Recorder of Deeds for the District of 
Columbia, on the 3d day of August, 1923, as No. 194 of that day, 
title to said land and premises was transferred to him and that he 
entered into possession of the same on or about the 1st day of Oc¬ 
tober. 1923. 

5. That heretofore, to wit, bv deed filed with the Recorder of Deeds 

i/ 

for the District of Columbia, on September 9th, 1910, and recorded 
in Liber 3353, folio 383, one of the Land Records for the 
8 District of Columbia, said George T. Smallwood acquired and 
became the owner, subject to certain deeds of trust, of certain 
property, of which the land conveyed to this plaintiff as aforesaid is 


a part. 

6. That heretofore, to wit. bv deed dated October 14. 1921, and 
filed with the Recorder of Deeds for the District of Columbia, on 
November 7th. 1921, and recorded in Liber 4628, folio 15, the said 
George T. Smallwood also acquiied and became the owner of the 
property adjoining and immediately South of the property which 
was conveyed to this plaintiff as aforesaid. 

7. That almost immediately thereafter, by deed dated November 
10th, 1921, and recorded November 15th, 1921, in Liber 4602, at 
folio 450, of the land records of the District of Columbia, said George 
T. Smallwood, with Della G. Smallwood, his wife, conveyed to one, 
Mrs. I .ee S. Ilagerty. said property acquired November 7th, 1921, 
and adjoining on the South the property now owned by the plaintiff, 
describing the same in said deed to Mrs. Lee S. Ilagerty as the same 
is described in the deed by which he acquired it. save that there is an 
error in said description of ten one-hundredths (10/100) of a foot 
in the Southerly line of said property, and that said George T. Small¬ 
wood and Della G. Smallwood reserved for the benefit of the property 
immediately on the North which was then owned bv them and is 
now owned by this plaintiff, certain rights and benefits of and from 
the property conveyed to the said Mrs. Lee S. Ilagerty and included 
in the deed to said Mrs. Lee S. Ilagerty certain covenants, for the 

benefit of the property now owned by your plaintiff, the 
9 language of which is as follows: 


c, 
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“in consideration of the sum of One Dollar ($1.00) and the re¬ 
duced price at which (lie herein described property is sold, the grantee 
for herself, her heirs, successors and assigns, covenants and agrees 
that no excavation for a basement or cellar shall be dug within twenty 
(20) feet of the North line of said lot which in any way will affect 
the life of the trees on the adjoining property, and further that the 
North wall of home or improvement erected thereon shall be built 
of face brick conforming with the front of said home or improve¬ 
ment and that no part of said home or improvement on the lot 
hereby conveyed shall be erected or maintained nearer than a line 

%j * 

extending at right angles to lGth St. for the full depth of the lot 
herein conveyed; said line to begin at a point on the 16th Street front 
of the lot, hereby conveyed, five feet (5) South of the Northeasterly 
corner of the lot hereby conveyed.” 


8. That the said George T. and Della G. Smallwood acquired said 
property lying immediately south of the property owned hv this 
plaintiff for the purpose of placing restrictions thereon recited in the 
preceding paragraph for the benefit of the property now owned by 
tlie plaintiff and said restrictions were placed thereon for the benefit 
of said property. 

0. That thereafter, the said property so conveyed to Mrs. Lee S. 
Hagerty was transferred to Dorothy S. Geare, a daughter of said 
George T. and Della G. Smallwood and the wife of the de¬ 
lft fondant. Reginald S. Geare. and bv the said Dorothy S. Geare 
to Louis E. Sholtes. the president of Sholtes k Company, the 
defendant heroin, and those conveyances each contained a reference 
to the restrictions and covenants on said property, but that on or 
about July 26th. 162.), said Louis E. Sholtes transferred said property 
to the defendant, Sholtes k Company, hv deed which makes no refer¬ 
ence whatever to said restrictions or covenants, although said cor¬ 


poration had notice and full knowledge with regard to said restric¬ 
tions and covenants as had this plaintiff, they having been described 
to him by Della G. Smallwood in detail before he purchased said 
property from the said Smallwoods. 

10. That before possession of the property bought by this plain¬ 
tiff as aforesaid was delivered to him on or about October 1st. 1022. 


he was advised that the defendant, Sholtes k Company, had begun 
to dig certain foundations on the propel tv immediately adjoining his 
property on the South and although he was then out of the city, he 
immediately sent his son. Fenton Mercer Eadclcv, to see one. Graeme 
T. Smallwood, the son of the plaintiff’s grantors, and who had acted 
as real estate agent for them when the plaintiff bought said property, 
to inquire whether or not the said covenants and restrictions herein¬ 
before set out were being fully complied with; that plaintiff’s son 
was referred by said Smallwood to the defendant, Reginald S. Geare, 
the husband of said Dorothy S. Geare, who was represented to he the 
architect who prepared the plans for the proposed improvements on 
the property south of that conveyed to this plaintiff. . 

11 11. That at the office of the said Geare, who disclaimed any 

interest save as architect, certain plans were exhibited to the 
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plaintiff’s son and the representation was made that said restrictions 
were being in all ways complied with except that the excavations 
were within twenty feet of the North line of said lot, though the 
representation was further made that said excavations would not 
affect the life of the trees on the plaintiff’s property and the plaintiff’s 
son believed the statements made by the said Geare and so reported 
to the plaintiff. 

12. That thereafter, as soon as the plaintiff obtained possession of 
the property bought by him and had an opportunity to inspect the 
building operations which had been begun on the said lot im¬ 
mediately to the south of his property and to measure the distance 
from said building operations to the south line of his property as the 
same had been indicated to him at the time he purchased said prop¬ 
erty, it was apparent to him that the covenants and restrictions here¬ 
inbefore set out were being violated; that said plaintiff at once con¬ 
sulted his attornev, was advised that any action with regard to re- 
straining said building improvements ought not to be taken unless 
he was sure that the covenants and restrictions were being violated 
and was instructed to obtain from the Surveyor of the District of 
Columbia a survey of his property showing the location of the south¬ 
erly line thereof and the details of the location of the defendant’s 
improvements; that a copy of the certified copy of said survey as 
furnished the plaintiff on October 5th, 1923, is hereunto annexed 

and made a part hereof and said survey showed conclusively 

12 that said covenants and restrictions, in spite of the repre¬ 
sentations of the said Geare, were being violated. 

13. That thereafter, on the following day, October Oth, 1023, this 
plaintiff gave notice to the defendant, Sholtes and Company, of his 
intention to bring this suit unless said defendant should immediately 
discontinue the erection of the building in violation of the covenants 
and restrictions, hereinbefore set out. 

14. Thereupon, the defendant, Sholtes Company, through its 
president, Louis E. Sholtes, requested this plaintiff, through his at¬ 
torney, not to proceed to suit, stating that such action would greatly 
injure him and that he thought he could convince the plaintiff that 
said building did not violate said restrictions; that considerable cor- 
lespondenee and a number of conferences were had with the said de¬ 
fendant’s president and the plaintiff learned that prior to the erection 
of said improvements, the defendant, Sholtes and Company, had ob¬ 
tained from the Surveyor’s Office a survey locating the line between 
this plaintiff’s property and that of the defendant, Sholtes and Com¬ 
pany, exactly as the same is shown in the annexed survey and the 
defendant, Sholtes and Company, refused to discontinue the erection 
of said buildings and to remove the north walls thereof, which even 
then had not been completed, whereupon this suit was at once in¬ 
stituted. 

15. That the defendant, Sholtes and Company, has dug or caused 
to be dug a basement or cellar which the plaintiff believes is intended 
to be used as a garage, within twenty (20) feet of the North line of 

said lot and that the North wall thereof and the footings of 

13 said wall are respectively 3.G2 feet and 3.14 feet south from 
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the Northeasterly corner of said property, and the whole North 
wall of said building is North of a line fixed as provided in said deed, 
all in violation of the covenants and agreements as aforesaid, and 
that in addition thereto, the said defendant has erected or caused to 
be erected at the extreme Northeast coiner of his improvements a bay 
window on said property, extending four (4) feet beyond the build¬ 
ing line of Sixteenth Street. 

10. That the home of the plaintiff is set well back from the build¬ 
ing line of Sixteenth Street and that the purpose and intent of said 
covenants were and are to preserve the life of certain very fine trees 
on the property of the plaintiff and to insure and maintain light and 
air for the plaintiff’s property and the view from his home, and the 
erection of said improvements impair the comfortable use and enjoy¬ 
ment by the plaintiff, his heirs and assigns of the property owned 
by him, and the property of the plaintiff will be greatly reduced in 
value by reason of the proximity of said improvements and without 
the intervention of this Court, as hereinafter prayed, will leave the 
plaintiff remediless in the premises. 

17. That since the filing of the first Hill and the submission to the 
Court of a motion to dismiss the same on behalf of the defendant. 
Sholtes and Company, a hearing of the said motion to dismiss the 
original bill filed herein was had and it was suggested by the Court 
that its action thereon should he deferred until certain amendment** 
were made to the bill, which were aecordine.lv made and submitted 

to counsel for the defendant. Sholtes and Company, on Feb- 
14 ruary -5, 11)24, and that no reply was received from said 

counsel with regard to said amendments until the following 
spring when the counsel for plaintiff endeavored to make an appoint¬ 
ment with counsel for Sholtes A: Company without success, and that 
thereafter, he was approached hv the defendant, Fmory II. Bogley, 
with the idea of compromising >aid suit and the defendant, Reginald 
S. Geare, called upon counsel for this plaintiff and stated that he was 
the real party in interest and endeavored to adjust the matter with 
this plaintiff but without success. 

18. That the plaintiff has always believed that the said Reginald S. 
Geare was the true party in interest in spite of his former denials but 
that until the admissions of the said defendant, he was unable to 
establish the same and that lie is advised and believes that there is 
nothing of record indicating the interest of the said Geare in said 
property. 

Wherefore, the premises considered, the plaintiff respectfully prays 
as follows: 


1. That process may issue to the defendants requiring them to 
appear and answer the exigencies hereof. 

2. That the defendants, their heirs, successors and assigns, may be 
restrained and enjoined from doing or undertaking to do anything 
further toward the erection and completion of the improvements in 
violation of said covenants and agreements on the property adjoining 
that of the plaintiff on the South. 

3. That bv mandatory injunction, the defendants he required to 
remove such portion of said premises as may extend North of a line 
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perpendicular to Sixteenth Street and beginning at a point 
15 on said Sixteenth Street five (5) feet South of the North¬ 
easterly corner of said property conveyed to it. 

4. That the defendants, their heirs, successors and assigns, may 
be restrained and enjoined generally from erecting or maintaining 
any improvement within five (5) feet of a line drawn as aforesaid. 

5. That the defendants be required to pay the costs and expenses 
of this suit, including reasonable counsel fees to the attorneys for the 
plaintiff. 

6. That to the ends aforesaid and each of them, all necessary pro¬ 
ceedings may be had and orders made. 

7. That the plaintiff may ha/e such other and further relief as the 
nature of this cause may require. 

CHARLES F. FADELEY, 

Plaintiff. 


District of Columbia, To wit: 

Charles F. Fadeley, on oath, says that he is the plaintiff in the 
aforegoing suit and knows the contents of the aforegoing Amended 
Bill for Injunction by him subscribed and that the statements therein 
made on his own knowledge are true and those made on information 
and belief he believes to be true. 

CHARLES F. FADELEY. 

Subscribed and sworn to before me this 28th day of Jan- 
10 nary, A. D. 1925. 

[notarial seal.] PAULINE F. COLLEGEMAN, 

Notary Public, D. C. 


Fiat of Justice Ilitz. 


Leave to file granted. 
2/3/25. 


WILLIAM HITZ. 


A nswer. 

Filed February 26, 1925. 

******* 

Now come the defendants, Emory II. Bogley and Reginald W. 
Geare, and for answer to the Amended Bill herein filed, say: 

1. They have no knowledge of the averments of paragraph one. 

2. They admit the averments of paragraph two. 

3. They have no knowledge of the averments of paragraph three. 

4. They have no knowledge of the averments of paragraph four. 

5. They have no knowledge of the averments of paragraph five. 

6. They have no knowledge of the averments of paragraph six. 

2—4369a 
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7. They have no knowledge of the averments of paragraph seven. 

8. They deny every averment contained in paragraph eight 
17 of the Amended Bill. 

0. They admit that the property referred to in paragraph 
nine was transferred to Dorothy 8. Geare, they admit she is a daugh¬ 
ter of George T. and Della G. Smallwood, and that she is the wife of 
the defendant, Reginald W. Geare, and they admit that Dorothy 8. 
Geare transferred the said property to Louis E. Sholtes, that he was 
the president of Sholtes & Company, they have no knowledge of the 
contents of those conveyances, they have no knowledge whether each 
or any contained a reference to the restrictions and covenants on said 
property; they admit that on or about July '20th, 1023, Louis E. 
Sholtes transferred said property to Sholtes & Company, they admit 
that the deed of transfer makes no reference whatever to said restric¬ 
tions or covenants; they have no knowledge whether said Corporation 
had notice and knowledge with regard to said restrictions and cove¬ 
nants; they have no knowledge of any of the further averments of 
paragraph nine. 

10. They have no knowledge of any of the averments of paragraph 
ten. 


11. They are advised by counsel that the averments of paragraph 
eleven are irrelevant, that thev need not answer the same and for 
that reason do not answer the same. 

12. They have no knowledge whether the plaintiff consulted his 
attorney, no knowledge whether he received any advice, and no 
knowledge whether he received any instructions. The copy of the 
survey referred to is not annexed to the Amended Bill nor tiled there¬ 
with, nor has any such been exhibited to the defendants, wherefore, 

they have no knowledge thereof. They deny every other 
18 averment in paragraph twelve of the Amended Bill contained. 

13. They have no knowledge of any of the averments of 
paragraph thirteen of the Amended Bill contained. 

14. They admit that Sholtes A' Company refused to discontinue the 
erection of said building, and refused to remove the North walls 
thereof. They h ave no knowledge of any other of the averments in 
paragraph fourteen of the Amended Bill contained. 

15. They deny that Sholtes A Company or anyone else has dug or 
caused to he dug a basement or cellar, or any other kind of an ex¬ 
cavation within twenty (20) feet of the North line of said lot which 
will affect the life of the trees on the adjoining property to the North: 
they deny that the North wall of said building or the footings of said 
wall are respectively 3.02 feet and 3.14 feet south from the North- 

said property, and aver that neither of them is 
within five feet thereof. They deny that any part of the North wall 
of said building is North of a line fixed as provided in said deed, and 
they deny that the said building, or excavations, or walls, or anv of 
it, in any respect, violate any covenants and agreements by which 
these defendants or either of them are bound. 

16. They deny every averment of paragraph sixteen of the 
Amended Bill except 
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‘“That the home of the plaintiff is set well back from the building 
line of Sixteenth Street.” 

which averment they admit. 

17. They deny each and every averment in paragraph seventeen 
of the Amended Bill except as in this paragraph admitted, and state 
the facts to be that on the 23rd of November, A. D. 1923, a Motion 
to Dismiss the original Bill herein was fully argued to the 

19 Court here, whereupon the Court stated from the bench to 
counsel for the plaintiff that the Motion to Dismiss was prob¬ 
ably well taken and that he had better consider the propriety of pre¬ 
senting and had better take opportunity to present an Amended Bill 
promptly; neither the Court nor anyone else at the time indicated 
that any “certain amendments” were to be made to the Bill; where¬ 
upon, counsel for plaintiff stated to the Court that he would prepare 
and present an Amended Bill. What purported to be a copy of a 
proposed Amended Bill was served upon counsel for the then de¬ 
fendants, Sholtes <fc Company, about February 24, 1924, but the 
same was not Hied and no request was ever made to the Court for 
leave to file, and the same is not the Amended Bill which was tiled on 
February 3rd, A. 1). 1925. They deny that no reply was received 
from counsel for the then defendant, Sholtes & Company, but aver 
that he at once advised counsel for plaintiff that he could not agree 
to the filing of the proposed Amended Bill; they deny that no reply 
was received from defendant’s counsel until the following spring, 
and they deny that plaintiff endeavored to make an appointment 
with counsel for Sholtes & Company without success, and aver that 
on January 27th. 1924, the plaintiff, in person, together with his 
counsel, called upon counsel for the defendant at his office, were re¬ 
ceived bv him and were in conference with him for almost three 
hours. The defendants admit that they called upon counsel for 
plaintiff in an effort to prevail the plaintiff to do equity and justice 
in this cause and admit that their call was without success. 

18. They deny that at any time when Reginald W. Geare 

20 was a party interested in the said property, that he, the said 
Reginald W. Geare, has ever denied the same, and they deny 

that the plaintiff was ever unable to establish the interest of Reginald 
W. Geare in the said property at any time when said Geare had any 
interest therein. 

For further answer to the Amended Bill the defendants say that 
the plaintiff is guilty of laches in the premises, and that he has no 
equities in the premises which could justify the action of a Court of 
Equity in his behalf. 

Defendants state that with the full knowledge of the plaintiff the 
building upon the said premises was built and erected in an orderly- 
like manner, was finished and completed, in perfect good faith by 
Sholtes & Company in the honest belief entertained upon their be¬ 
half that in so doing no covenant or restriction or condition whatso¬ 
ever was being violated, and during all of the time thereof the plain¬ 
tiff knew that Sholtes Company, in good faith entertained such 
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belief and were acting upon it. During all of said time with such 
knowledge, the plaintiff neglected and failed to apply to the Court 
for an Order of Injunction or for a restraining order, and withheld 
the filing of his Amended Bill. 

Wherefore, the defendants pray that the Amended Bill of the 
plaintiff be dismissed, and for all other relief which is necessary, 
equitable or proper in the premises. 

DANIEL THEW WRIGHT. 

PHILIP ERSHLER, 

Attorneys for Defendants. 

21 City of Washington, 

District of Columbia, ss: 

Emory II. Bogley and Reginald W. Geare, being first duly sworn, 
depose and say that they are the defendants in the above-entitled 
cause, that they know the contents of the foregoing answer; that the 
facts stated therein upon their own knowledge are true, and those 
stated on information and belief they believe to be true. 

EMORY II. BOGLEY. 
REGINALD W. GEARE. 

Sworn to before me and subscribed in my presence this 9th day of 
February, A. D. 1925. 

[notarial seal. ] CHARLES P. LIGHT. 

Sot ary Public. 

My commission expires Dec. 9, 1927. 

Final Decree. 

Filed February 27, 1925. 

******* 

This day this cause came on for final hearing upon the pleadings 
and the evidence and was submitted to the Court for final determina¬ 
tion, and the Court having heard the arguments of counsel and being 
fully advised in the premises, finds on the issues joined in favor of 
the defendants. 

Wherefore, it is this 27 day of February, A. D. 1925, ordered, 
adjudged and decreed that the Bill and the Amended Bill of 

22 the plaintiff be and the same are hereby dismissed. 

Further ordered, adjudged and decreed that the plaintiff 
pay the costs of this proceeding to be taxed by the Clerk and that 
execution therefor be had as at law. 

WILLIAM HITZ, 

Justice. 

Note.— The plaintiff, in open Court, notes an appeal to the Court 
of Appeals, and the Court fixes the bond for costs on appeal at One 
Hundred Dollars ($100.00), or Fifty Dollars ($50.00) cash in lieu 
thereof to be deposited with the Clerk. 


W. II., Justice. 
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Memorandum. 

March 24, 1925.—$50 deposited by plff. in lieu of appeal bond. 

Assignments of Error. 

Filed April 29, 1925. 

******* 

The Court erred as follows: 

1. In dismissing the bill and amended bill of complaint of the 
plaintiff. 

2. In not granting the relief prayed in the bill and the amended 
bill of complaint of the plaintiff. 

3. In refusing to admit in evidence the conversation had between 
the plaintiff and George T. and Della Smallwood after the filing of 

the bill of complaint and relative to their interest in the 
23 houses then being erected on the property immediately south 
of the plaintiff's property. 

4. In admitting in evidence over the objection of the plaintiff 
plat marked “Defendants’ Exhibit No. 10.” 

5. In holding that counsel for the plaintiff should produce two 
letters written to him by the defendant, Sholtcs & Company, and 
dated October 10, 1923, and October 15, 1923, respectively. 

0. In admitting in evidence the two letters written by the defend¬ 
ant, Sholtes & Company, and addressed to the counsel for the plain¬ 
tiff and dated October 10. 1923, and October 15, 1923, respectively. 

WALTER B. GUY. 

FREDERIC B. WARDER, 

Attorneys for Plaintiff. 

Designation of Record. 

Filed April 29, 1925. 

******* 

The Clerk of said Court will include the following papers in the 
record on appeal: 

1. Original bill of complaint. 

2. Amended bill of complaint. 

3. Answer of the defendants, Emory II. Bogley and Reginald W. 
Geare to the amended bill. 

4. Decree dismissing bill and amended bill. 

5. Statement of evidence. 

6. Assignment of error. 
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7. Memorandum of deposit, $50.00, in lieu of undertaking 

24 on appeal. 

8. This designation. 

WALTER B. GUY, 

FREDERIC B. WARDER, 

Attorneys for Plaintiff. 

Memorandum. 

May 25, 1925.—Statement of evidence signed by Ilitz, J., in dupli¬ 
cate, filed. 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 24. both inclusive, to he a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 41844 in Equity, wherein Charles 
F. Fadeley is Plaint ill' and Sholtes and Company, a corporation, is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
9th dav of July, 1925. 

| Seal Supreme Court of the District of Columbia.] 

MORGAN II. BEACH. 

Clerk , 

By Cl IAS. B. COFLIN, 

E. W. Asst. Clerk. 

26 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 41,844. 

Charles F. Fadeley, Plaintiff, 
vs. 

Sholtes & Company, a Corporation; Emory II. Bogley, Trustee; 

Reginald W. Geare, Defendants. 

Statement of Evidence. 

That at the hearing of the above entitled cause on February 19th. 
1925. before Mr. Justice Ilitz. the following proceedings were had, 
evidence offered and given, rulings made by the Court and excep¬ 
tions taken by the plaintiff and noted by the Court. 
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Thereupon, to maintain the issues on his part joined, plaintiff 
offered Carl E. Pelz, who being first duly sworn, testified in sub¬ 
stance as follows: That he is assistant engineer in the office of the 
Surveyor of the District of Columbia, and produced a record of the 
Surveyor’s Office known as Liber No. 2 and of page 56 thereof the 
“plat of S. P. Brown’s Suburban subdivision called Mount Pleasant 
near Washington, D. C.”; that the book was a certified copy of the 
original book which is in the vaults of the Surveyor’s Office and that 
the book was certified by the Surveyor as being a copy of the original 
record; that the plat Page 56 shows the south lot lines of Lots GO, Gl, 
G2 and 63; that the original plat was made January 18, 1872; that 
the line between Gl and G2 is a prolongation of the east line of 
Brown Street Extended; that at the time the subdivision was made, 
Sixteenth Street Extended did not exist and the same is shown here 
(on the plat) roughly in pencil where it goes through, cutting 
through various lots; (the following is a copy of the material portion 
of the plat above referred to). 


(Here follows diagram marked page 27.) 

28 The plaintiff then introduced in evidence the following 

copies of deeds properly certified by the Recorder of Deeds in 
the District of Columbia as being copies of original instruments filed 
for record in that office and also introduced in evidence the following 
original plats of subdivisions as filed for record in the office of the 
Surveyor of the District of Columbia. 

1. Deed of Samuel II. Walker, surviving trustee, to Benjamin W. 
Holman, recorded in Liber 2595, folio 476, dated October 2G, 1901, 
recorded October 29, 1901. The material portion of this deed is its 
conveyance of Lots GO and Gl as per plat in Levy Court 2, folio 5G. 
(Plaintiff’s Exhibit No. 1.) 

2. Deed from Benjamin W. Ilolman to Ellis Speare dated July 13, 
1910, recorded July 21, 1910. The material portion of this deed is 
the conveyance of part of Lot Gl, as per plat in Levy Court 2, folio 
56, describing the southerly line thereof as beginning at the south¬ 
easterly corner of Lot G2, and running thence southeast with “an 
extension of North line of Oak Street to the West line of Sixteenth 
Street. (Underscores supplied.) (Plaintiff’s Exhibit No. 2.) 

3. Deed from William S. Minnis to George T. Smallwood, dated 
September 8, 1910, recorded September 9, 1910. The material por¬ 
tion of this deed is the conveyance of parts of Lots Gl. 62 and G3 as 
per plat Levy Court 2, folio 56, and describing the southerly line 
thereof as “Beginning on Oak Street at the southwesterly corner of 
Lot G3, thence southeasterly along north line of Oak Street and pro¬ 
longation of said line to the west line of Sixteenth Street Extended.” 
(Underscores supplied.) (Plaintiff’s Exhibit No. 3.) 

4. Deed from Anna P. Ordway to George T. Smallwood and Della 
G. Smallwood, dated October 22, 1920. recorded November 8, 1920, 
conveys parts of Lots Gl, G2, 63 and 85 as per plat Levy Court 2, 
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folio 56, the material part of this deed being the description 
29 of the southerly line thereof as “Beginning on Oak Street at 
a point twenty feet northwesterly from the southeasterly cor¬ 
ner of said lot No. 85, thence southeasterly along the North line of 
Oak Street and prolongation of )<ai(l line to the west line of Sixteenth 
Street Extended.*’ (Underscores supplied.) (Plaintiffs Exhibit 
No. 4.) 

4a. The original plat of the subdivision made by George T. and 
Della G. Smallwood, dated November 4, 1921, approved November 
12, 1921, and recorded in Book 05, page 155, of the Ofliee of the 
Surveyor. (Plaintiff’s Exhibit No. 4a.) 

(The following is a copy of the above mentioned plat.) 

(Here follows diagram marked page 30.) 


31 5. Deed from George T. Smallwood and wife to Charles F. 

Fadeley, dated July 24, 1923, recorded August 3, 1923, the 
material part being that it conveys lot 773 as shown in George T. 
and Della G. Smallwood’s Subdivision and as it appears in the above 
plat. (Plaintiff’s Exhibit No. 5.) 

G. Deed from Benjamin \V. Holman, Trustee, to George T. Small¬ 
wood, dated October 14, 1921, recorded November 7, 1921, conveys 
parts of lot G1 as per plat Levy Court 2. folio 5G, the material part of 
the deed being the description, as follows: 


“Beginning on the West line of 10th Street at a point distant 
9G.52 feet North of the North line of Oak Street, running thence 
North along said line of the said street 39.23 feet thence Northwest 
11.33 feet to the Easterly line of Brown Street intersecting said 
Easterly line at a point distant Northwesterly 121 feet North of Oak 
Street, thence Southwesterly along said line of Brown Street 3G 
feet. Thence East 29.23 feet to the point of beginning. Now as¬ 
sessed for taxation purposes as lot 808 in Square 2624 * * 

(Plaintiff’s Exhibit No. G.) 


7. Deed from George T. Smallwood and Della G. Smallwood to 
Lee S. Hagerty, conveys part of lot Gl as per plat Levy Court 2, folio 
56, the material portion of this deed being the description and the 
restrictions, as follows: 

“Beginning on the West line of 10th St. at point distant 9G.52 feet 
North of the North line of Oak Street, running thence North along 
said line of the said street 39.23 feet: thence Northwest 11.33 feet to 
the Easterly line of Brown Street intersecting said Easterly line at 
point distant Northwesterly 121 feet North of Oak Street, thence 
Southwesterly along said line of Brown Street 3G feet, thence 

i • 

32 East 29.33 feet to the point of beginning. Now assessed for 
taxation purposes as lot 808 in Square 2624. 

“In consideration of the sum of One Dollar ($1.00) and the re¬ 
duced price at which the herein described property is sold the grantee 
for herself, her heirs, successors and assigns, coyenants and agrees 
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that no excavation for a basement or cellar shall be dug within twenty 
(20) feet of the North line of said lot which in any way will effect 
the life of the trees on adjoining property, and further that the 
North wall of home or improvement erected thereon shall be built of 
face brick conforming with the front of said home or improvement 
and that no part of said home or improvement on the lot hereby con¬ 
veyed shall be erected or maintained nearer than a line extending at 
right angles to 16th St. for the full depth of the lot herein conveyed; 
said line to begin at a point on the 16th street front of the lot, hereby 
conveyed, five feet (5) South of the Northeasterly corner of the lot 
hereby conveyed together with the improvements, rights, privileges, 
and appurtenances to the same belonging.” (Plaintiff’s Exhibit 
No. 7.) 

Whereupon, the witness, Carl E. Pelz, testified as follows: 

Mr. Guy: “It is true the five foot line is at right angles to Six¬ 
teenth Street but not the North line of this plat. 

The Witness: If I could have a piece of paper 1 could sketch it for 
the Judge. Here is this 96.52 feet (witness makes a sketch on 
paper). 

Mr. Guy: Go ahead and draw this as 1 read it. It is 96.52 
33 feet North of the North line of Oak Street, fronting thence 
North along said line 39.23 feet. (Witness drawing.) 

Question: Thence Northwest 11.33 feet to the Easterly line of 
Brown Street. Where is the Easterly line of Brown Street? 

Witness: From there down (indicating). 

Question: Is there any Easterly line of Brown Street North of 
Oak? 

Answer: Not that we would call in our Surveyor’s Office. 

Mr. Wright: “Line extended.” 

Mr. Guy: It does not say “extended;” it does not say “prolonga¬ 
tion;” it says “the easterly line of Brown Street,” intersecting said 
Easterly line at a point distant Northwesterly 121 feet North of Oak 
Street. 

The Witness: 121 feet actually would come to here (indicating a 
point two feet North of the North line of Oak Street extended). 

Mr. Guy: Let me finish this one thing here “Thence Northwesterly 
along said line of Brown Street 36 feet.” If there is not any Brown 
Street North of that point it won’t work out. 

Answer: The intention is to run from here to here 36 feet, but 
this point, according to my view, is not on Brown Street, it is not 
Brown Street. 

Question: In other words that point if located by this deed would 
be North of Brown Street ? 

Answer: Yes. 

Mr. Wright: In other words to get the dimensions given by this 
deed you have got to go North? 

Answer: Two feet. 
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Mr. Wright: Let me ask you a question. The only part of this 
restriction that you say is violated is that part of it that concerns 
itself with the location of the wall? 

Mr. Guy: Yes. 

Mr. Wright: We are not talking about the trees or the 

34 character of the building? 

Mr. Guv: That is correct. 

* 


8. Deed from Lee S. Ilagerty to Dorothy S. Geare. The material 
part of this deed is its conveyance of lot 61, Levy Court 2, folio 56, 
as follows: 


“Beginning for the same on the West line of Sixteenth Street at a 
point distant Ninety-six and Fifty-two Hundred (96.52/100) feet 
North of the North line of Oak Street, running thence North along 
said line of the said street thirty-nine and twenty-three hundred 
(39.23/100) feet; thence Northwest Eleven and Thirty-three Hun¬ 
dreds (11.33/100) feet to the Easterly line of Brown Street, inter¬ 
secting said easterly line at point distant Northwesterly One Hundred 
Twenty-one (121) feet North of Oak Street; thence Southwesterly 
along said line of Brown Street Thirty-six (36) feet; thence East 
Twenty-nine and Thirty-three Hundreds (29.33/100) feet to a point 
of beginning; said property being all those parts of said lot, now 
known for purposes of assessment and taxation a> Lot numbered 
Eight Hundred and Eight (808) in Square numbered Twenty-six 
Hundred and Twenty-four (2624) and being the same property con- 
vevcd to the said Lee S. Ilagertv bv George T. Smallwood and wife 
by deed dated the 10th day of November A. D. 1921. and recorded 
the 15th day of November, A. D. 1921 in labor 4602 at folio 450 of 
the Land Records of the District of Columbia.” (Plaintiff’s Exhibit 
No. 8.) 


8a. The original plat of the subdivision made by Dorothy S. 
Geare and recorded in Book 71, Page 51. of the Office of the Sur¬ 
veyor, subdividing her property into three lots, namely 774. 
35 775 and 776. A copy of said subdivision is as follows: 


(Here follows diagram marked page 36.) 


37 9. Deed from Dorothy S. Geare to Louis E. Sholtes, dated 

May 28, 1923, recorded June 13, 1923, the material part of 
this deed being that part of the description conveying part of Lot 61 
as follows: 


“And part of lot numbered Sixty-one (61) in S. P. Brown’s sub¬ 
division of “Pleasant Plains” as per plat recorded in the Office of the 

Survevor for the District of Columbia in Liber Lew Court 2 at folio 
* *. 

56, beginning for the same on the West line of Sixteenth Street at a 
point distant Ninety-six and Fifty-two Hundreds (96.52/100) feet 
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North of the North line of Oak Street, running thence North along 
said line of the said Street Thirty-nine and Twenty-three hundreds 
(39.23/100) feet; thence Northwest Eleven and Thirty-three Hun¬ 
dreds (11.33/100) feet to the Easterly line of Brown Street, inter¬ 
secting said Easterly line at point distant Northwesterly One Hun¬ 
dred Twenty-one (121) feet North of Oak Street; thence South¬ 
westerly along said line of Brown Street Thirty-six (36) feet; thence 
East Twenty-nine and Thirty-three Hundreds (29.33/100) feet to 
the point of beginning; said property being all of those parts of said 
lot now known for purposes of assessment and taxation as Lot num¬ 
bered Eight Hundred and Eight (808) in Square numbered Twenty- 
six Hundred and Twenty-four (2624), being all of the same land 
and premises conveyed to the said Dorothy S. Geare by Lee S. Hag- 
erty by deed dated the 22nd day of July, A. D. 1922, and recorded 
the 29th day of July A. D. 1922, in Liber 4698, at folio 292 of the 
Land Records of the District of Columbia.” 

(Plaintiff’s Exhibit No. 9.) 

38 10. Deed from Louis E. Sholtes and Mary G. Sholtes to 
Sholtes & Company, a corporation, the material part being 

the description, as follows: 

‘Tarts of lots numbered Sixty (60) and Sixty-one (61) in P. S. 
Promts subdivision of part of “Pleasant Plains” and Le Mars Outlet, 
as per plat recorded in the Office of the Surveyor of the District of 
Columbia, in Liber Levy Court 2, at folio 56; being all of the same 
land and premises conveyed to Louis E. Sholtes by Dorothy S. Geare, 
by deed dated the 25th day of May. A. I). 1923, and recorded the 
13th day of June A. D. 1923, and fully described therein.” 

( Plaintiff’s Exhibit No. 10.) 

11. Deed from Sholtes & Company to Emory II. Bogley, dated 
May 8, 1924, recorded May 9, 1924. ihe material part being the de¬ 
scription, as follows: 

“Lots numbered Seven Hundred and Seventy-four (774) ; Seven 
Hundred and Seventy-five (775) and Seven Hundred and Seventy- 
six (776) of the Subdivision by Dorothy S. Geare of parts of Lots 60 
and 61 of Subdivision by S. P. Brown recorded in Book L. C. No. 2, 
page 56. in the Office of the Surveyor for the District of Columbia, 
Mount Pleasant, (in Square now known for taxation purposes as 
Square 2624) as said Lots numbered 774, 775 and 776 are shown 
and laid down on plat of said subdivision bv Dorothy S. Geare re¬ 
corded in Book 71. page 52. in the Office of the Surveyor for the Dis¬ 
trict of Columbia; being parts of the same land described in deed 
from Lee S. Hagertv to Dorothy S. Geare dated July 22, 1922, re¬ 
corded July 29, 1922, in Liber No. 4698, folio 292 et seq.. one of the 
Land Records for the District of Columbia; and being also 

39 parts of the same land described in deed from Dorothy S. 
Geare to Louis E. Sholtes dated the 25th day of May, 1923, 
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and duly recorded among the Land Records for the District of Co¬ 
lumbia on the 13th day of June 1923.” 

(Plaintiffs Exhibit No. 11.) 

12. Original plat of survey made of lots 773, marking the south¬ 
east and southwest corners and showing position of North wall of 
house on lot 774 with reference to the south line of lot 773 and 
bearing of said wall with reference to Sixteenth Street in Square 
2624, said plat being dated October 3. 1923, and certified by the 
Surveyor of the District of Columbia as being correct and in accord¬ 
ance with law and record and as having been made for C. F. Fade ley. 

(Plaintiff’s Exhibit No. 12.) 

Copy of said plat being as follows: 

(Here follows diagram marked page 40.) 


41 The witness. Carl E. Pelz, further testified that he made 
the above survey of lot 773. maiking the southeast and south¬ 
west corners and showing the position of the North wall and of lot 
774 with reference to the south line of' 773, and showing the bearing 
of said wall with reference to Sixteenth Street and that the plat was 
checked by him after it was made from the original figures and that 
the measurements shown on the plat are correct according to measure¬ 
ments actually made on the ground; that the plat states that the 
upper wall on the new building is 3.62 feet south of the southeast 
corner of lot 773 and that the foundation wall. North face, is 3.14 
feet south of the southeast corner of lot 773. measured along the west 
line of Sixteenth Street: that he located the northeast corner of lot 
774 and the southeast corner of lot 773 by the prolongation of the 
north line of Oak Street easterlv to intersect Sixteenth Street; that in 
his opinion that is the controlling line: that the actual distance be¬ 
tween the corner of the intersection of Oak and Brown Street- along 
the prolongation of Oak Street to Sixteenth Street is 12.17 feet; that 
there is a bay-window at the North end of the house on Lot 774; that 
the window extends four feet into the Sixteenth Street line. 

On cross-examination, the witness testified that the distance of 
11.33 feet would be found approximately two feet North of the ex¬ 
tended North line of Oak Street and that if the distance called for by 
the Ilagertv deed were laid down on the Western line of Sixteenth 
Street and also laid down on the Easterlv line of Brown Street Ex¬ 
tended. the North face of the wall would be more than five feet from 
that line: that in making the survey, the North line of Oak Street 
was established on the ground from established marks along Oak 
Street; that there are copper points, pins, and witness indi- 

42 cated copper points on the plat. In order to locate the North 
line of Oak Street, he started at a copper plug which was on 

the prolongation of the south line of Oak Street and then went 
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Northeasterly forty feet and that gave the North line of Oak Street; 
the copper plugs on Sixteenth Street were put in when a survey was 
made June 20, 1023, for Mr. Sholtes. 

Mr. Wright: “In making this plat of lot 773, did you use any¬ 
thing except to put on the ground the lines of Lot No. 773 as shown 
on the plat of the subdivision of that lot? 

A. “For the purposes of this survey, we used the lines of lot 773, 
because the order called for that/’ 


Two plats of surveys, dated June 20, 1023, and October 31, 1023, 
made for Louis E. Sholtes of Lot 774 were then introduced in evi¬ 
dence and marked defendant’s exhibits two and one, respectively. 
(The following are copies of said plats:) 


(Here follow diagrams marked pages 43 and 44.) 


4/) “Mr. Wright: I show you this plat, marked Defendant’s 

Exhibit No. 2, and will ask you how far north of the north 
line of Oak Street Extended that point would he. 

A. 2.77 feet. 

Q. Now just indicate that with your pencil, will you, about where 
that 2.77 would he? A. (The witness marked on the plat a point 
north of the north line of Oak Street Extended). 

The Witness: (Referring to defendant’s Exhibit No. 2) A point 
in a line which makes the east line of Brown Street, “121 feet north 
of Oak Street” would bring you two feet from the northeast corner 
of Oak Street and Brown Street; beyond the end of Brown Street? 
A. Beyond the Northeast corner. Tt would take you two feet North 
of the north line of Oak Street. About the same distance as the line 
is north of that Oak Street line, where it intersects the 16th Street 
line; the 2.77 feet would be equivalent,—would be about two feet, 
if it were reduced to that line.” 

The witness further testified that by starting from the North line 
of Oak Street east of Brown Street and laving off the 96.52 feet as 
called for by the Ilagerty Deed, on the West line of Sixteenth Street 
and running thence along Sixteenth Street a distance of 39.23 feet, 
such a point would he 6.39 feet from the pressed brick face of the 
wall on the Sixteenth Street side and that figure makes no allowance 
for the cornice or the bay-window. 

On re-direct examination, the witness testified that the survey of 
the North wall on the North lot shown on plat prepared on June 29, 
1923, for Mr. Sholtes used the prolongation of the North line of Oak 
Street to Sixteenth Street and it shows that the North line of Mr. 
Sholtes’ property is the North line of Oak Street as projected and 
that was June 29. 1923, before any building operations were com¬ 
menced: that a letter of instructions from Mr. Sholtes ac- 
46 companied the request for the survey of lot 774 and the locat¬ 
ing of the Norlh line of the house on Lot 774. 

The letter addressed to Mr. TTazen was then introduced in evidence 
and marked “Plaintiff’s Exhibit No. 13.” 
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Plaintiff’s Exhibit No. 13. 


“Sholtes & Co.. 
“819 15 Street, 


“Washington, D. C. 


“Mr. M. C. Hazen, 

“Surveyor of District of Columbia, 
“Washington, D. C. 


October 24th. 1923. 


“Dear Sir : 


“Through certain deeds made by George T. Smallwood, November 
10th, 1921 and other subsequent deeds the undersigned became 
owner of a piece of property known as lots 800 and 801 in square 
2024 and described as follows: 


“Parts of lots numbered sixty (00) and sixty-one (01) in S. P. 
Brown’s subdivision of part of ‘Pleasant Plains’ and ‘Le Mar’s Out¬ 
let,’ as per plat recorded in the Office of the Surveyor for the District 
of Columbia, in Liber Levy Court 2 at folio 50, beginning for the 
same at a point on the West line of Sixteenth (10) Street, where the 
same is intersected by the center line of a party wall belonging to 
Lincoln L. Pitsnogle and being the North wall of the house there 
erected by him, said point being approximately forty-five (45) feet 
North of the junction on of said West line with the North line of Oak 
Street; running thence Northwardly with the Westerly line of Six¬ 


teenth (10) Street forty-nine and ninety-eight hundred (49.98/100) 
feet; thence Westerly and parallel with Oak Street twenty-nine and 
twenty-three hundred (29.23/100) feet to the Easterly line of Brown 
Street; thence South along said Brown Street and along the Westerly 
line of said lot to the point of intersection of said line with the pro¬ 
longation of the center line of the above mentioned party wall to tin* 
place of beginning—said property being all those parts of the lots 
now known for purposes of assessment and taxation as lots numbered 
Eight Hundred (800) and Eight Hundred and One (801) in Square 
numbered Twenty-six Hundred and Twenty-four (2024) lying North 
of the said party wall, and being the same property conveyed to the 
said Lee S. Hagerty by Lincoln S. Pitsnogle and wife bv deed dated 
the 19th day of October A. D. 1921, and recorded the 20th day of 
October A. D. 1921. in Taber 4011 at folio 287, of the land records 
of the District of Columbia. And part of lot numbered Sixty-one 
(61) in S. P. Brown’s subdivision of ‘Pleasant Plains’ as per plat 
recorded in the Office of the Survevor for the District of Columbia 

V 

in Liber Levy Court 2 at folio 50, beginning for the same on the West 
line of Sixteenth Street at a point distant ninety-six and fifty-two 
hundreds (90.52/100) feet North of the North line of Oak Street, 
running thence North along said line of the said street Thirty-nine 
and Twenty-three Hundreds (39.23/100) feet; thence Northwest 
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Eleven and Thirty-three Hundreds (11.33/100) feet to the Easterly 
line of Brown Street, intersecting said Easterly line at point distant 
Northwesterly One Hundred Twenty-one (121) feet North of Oak 
Street; thence Southwesterly along said line of Brown Street Thirty- 
six (36) feet; thence East Twenty-nine and Thirty-three hundreds 
(29.33/100) feet to the point of beginning. 

“An error of a strip of land, 1.54 feet wide which occurred 
48 in the above description, between lots 800 and 808 was cor¬ 
rected by a deed from Lincoln S. Pitsnogle, to Louis E. 
Sholtes about July 15th, 1923. 

“We request that a survey plat be made of the above described land 
in accordance with deeds recorded, and the exact location of build¬ 
ings erected on this property be shown in relation to the outline of 
the property. 

“Verv truly vours, 

“SHOLTES & COMPANY, 
“Bv LOUIS E. SHOLTES. 

“LES/M.” 


(Here follows diagram marked page 49.) 


50 On re-cross-examination, the witness testified that tlie dis¬ 

tance along Brown Street is nearly 119 feet actual measure¬ 
ment. 

“The Witness: The plat ‘Defendant’s Exhibit No. V shows on the 
face of it that the distance called for by the Hagerty deed a distance 
of 135.75 feet, extends to a point over 6 feet north of the north wall 
of the building.” 


Whereupon, the plaintilf herein, being first duly sworn, testified 
in substance on his own behalf on direct examination, as follows: 

That he is the plaintiff in the suit and grantee in the deed which 
had been introduced in evidence as “Plaintiff’s Exhibit No. 5” from 
George T. Smallwood and Della G. Smallwood; that he is now living- 
on the property which is known as 3620 16th Street, N. W.; that he 
moved into the house about October 10, 1923, possession having been 
delivered October 1, 1923; that the latter part of August or first of 
September, 1923, was when he first had knowledge of the building 
operation on the property immediately south of his present home; 
that his son told him excavations had been started on the lot im¬ 
mediately adjoining the property that he had bought; that he in¬ 
structed his son to immediately take the matter up and find out 
whether the restrictions which had been mentioned by the Small¬ 
woods in connection with the negotiations for the sale of the prop¬ 
erty were known and were being observed by the parties that were 
engaged in the building operations. He was informed that his son 
did as instructed and shortly thereafter, he noticed the operations 
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were being continued. Ilis son reported to him the resuit of bis 
investigations and he was satisfied; that about October 1, 1923, he 
took a steel tape and measured as well as he could from what he 
understood to be the south line of the property he had pur- 
51 chased to the walls of the buildings that were being erected; 
that the walls were somewhere between the beams of the first 


floor above the basement and the second floor—not very far above 
the ground. IIis measurements showed as near as he could make 
out that the buildings were approximately about three feet from the 
south line of his property; that he reported the matter to his at¬ 
torney, Mr. Walter B. Guy, and it was suggested that he have a sur¬ 
vey made to correctly determine the distance; that he had such a 
survey made and that the survev is the one which has alreadv been 


introduced in evidence as “Plaintiff’s 


Exhibit No. 12,” and im¬ 


mediately thereafter, had his attorney take the matter up with the 
builder with regard to the infringement of the restrictions; that a 
letter was then prepared and sent to Sholtes & Company; that a copy 
of said letter was then identified by the witness as having been pre¬ 
pared in the office of Mr. Walter B. Guy in his presence and was 
then introduced in evidence and is as follows: 


“Mr. Louis E. Sholtes, 

“819 15th St., N. W., 
“Washington, D. C. 

“Dear Sir : 


“October 6th, 1923. 


“Mr. C. F. Fadelev, of this citv, has retained me in the matter of 
the violation by you of the covenants running with Lot 774. Square 
2624. The survev made bv the Survevor's Office of the District of 

i » t 

Columbia shows that not only have vou dug a basement or cellar 
within twenty feet of the North line of that lot. though franklv, 1 do 
not believe it will effect the life of Mr. Fadelev’s tree, but tlie build¬ 


ing which you have started extends north of a line perpendicular 
to Sixteenth Street and beginning at a point five feet South of the 
Northeast corner of vour lot. 


“Unless you are prepared to at once discontinue work on the North 
improvement on that property and to remove the walls, foundations, 
etc., extending north of the line so fixed. I am instructed to bring 
suit. I shall appreciate your prompt reply and shall be 
52 forced to consider any further work on that particular part 
of your improvements as a refusal to comply with Mr. Fade- 
ley’s demands, in which event, it will be necessary to proceed with¬ 
out further notice. 


“Yerv truly yours, 
“G-C. 



(Delivered to Sholtes’ office 12:20 P. M., Oet. 6. 1923, bv F. B. 
Warder).” 

(Plaintiffs Exhibit No. 14.) 
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That Mr. Sholtes communicated with him personally at his home, 
and that Mr. and Mrs. Smallwood came to see him in connection 
with it. Work was not discontinued on the building. It seemed to 
be progressing more rapidly at that time,—the northern portion of 
the building. The violation of the restrictions injures his property 
in that the buildings are much nearer to the trees than they other¬ 
wise would have been. It brings the building much nearer, that is 
the kitchen of these buildings much nearer and more prominently 
in view to his residence. It cuts oil the view and at the same time, 
I consider it a great menace to the trees that are immediately near it. 
It makes a difference in the future use of the property in event it is 
desired to build other buildings along the frontage of it at any 
future time. 

The witness was then asked if on the occasion of the calling of 
Mr. and Mrs. Smallwood, anything was said as to the reason why 
they should be interrupted in those buildings. To which objection 
was made on behalf of the defendant and objection was sustained. 
An exception was allowed and noted. 

Witness further testified that he paid $62,500 for the property, 
$30,500 cash, and for the balance he assumed a mortgage, and has 
spent considerable on the property since he purchased it, 
53 having extended the garage from a one car garage to three 
car garage, and has bought property to the rear of it. 

On cross examination, the witness testified that he made the 


measurements two or three days before the letter was written to Mr. 
Sholtes; that Mr. Sholtes called on him and told him that he thought 
he was within the restrictions and within the lines called for in the 


deed. That he called at the of lice of the attorney for Sholtes in 
company with his own attorneys, and “we wasted about two hours 
and did not get any where;” that he was shown a plat at that office 
but could not say which one it was; that so far as he can remember, 
he cannot recall being shown defendant’s Exhibits # 1 and #2, the 
only one he was shown, was the blue print. 

Witness was then shown a sketch and asked whether or not it 


showed the approximate location of his house and lot; it was ap¬ 
proximately correct; that from the building line to the property is 
60 feet; and to porch about 48 feet; that from the southeast corner 
of his house to the northwest corner of the house on the Sholtes lot, 
he did not know whether it was 100 feet or 130 feet; but that it was 
over 100 feet; that there is a drivewav in front of the house, and 
that there are two large oak trees in the corner (meaning southeast 
corner of his lot) one tree being farther away from the Sholtes build¬ 
ing than the other. In the summer time, the trees make quite a 
difference—in the winter time the limbs are bare, and are high 
enough so that they make little difference. The sketch was then 
introduced in the evidence and marked defendant’s Exhibit 3. 


(The following is a copy of said sketch :) 


(Here follows diagram marked page 54.) 
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55 Whereupon Fenton Mercer Fadeley was called as a wit¬ 

ness on behalf of the plaintiff, and being first duly sworn, 
testified in substance as follows: 

That he is the son of the plaintiff, and is now living at 1940 Hilt- 
more Street; that he resided in premises known as 3020 Kith Street 
from the time he moved in, October 10, 1923, until October 7, 1924; 
that he has been familiar with the property for approximately seven¬ 
teen years; lived in the neighborhood prior to the purchase of the 
property; that he is acquainted with Mr. and Mrs. Smallwood, their 
son, Graeme Smallwood, and the members of the family; has visited 
at their house prior to the purchase of it; that he had discussed with 
Mr. Graeme Smallwood the restrictions that were placed on the prop¬ 
erty at the time it was purchased (meaning property to the south of 
lot 773) ; that Graeme Smallwood at that time was engaged in the 
real estate business, that he acted as real estate agent at the time of 
the purchase of the property by the witness’s parents; that there was 
some talk between the witness and Mr. Graeme Smallwood relative 
to the possibility of purchasing the house by witness’s parents; that 
Smallwood mentioned on several occasions that the house was for 
sale, and asked if he could interest witness’s parents in the purchase 
of it; that he told witness that his (Smallwood’s) parents had pur¬ 
chased the property south of that property and had resold it, putting 
restrictions on it for the purpose of protecting their property, (mean¬ 
ing lot 773). That his first knowledge that building operations had 
been started on the property south of the property purchased bv his 
parents, was during the summer—about the latter part of August, 
or the first of September—that they were just moving the dirt, that 
is. making excavations, partly digging and partly grading. 
50 This was after his father bought the property, and prior to 
his occupation. That he immediately reported the matter 
to his father, and as a result of their conversation, he took the matter 
up with Mr. Graeme Smallwood first, because lie was the first one 
that mentioned those restrictions to him: and was referred to Mr. 
Reginald Geare; that he saw Mr. Gcare in his office in the Wood¬ 
ward Building, approximately on the first of September; that he was 
informed bv Mr. Smallwood that Mr. Geare was the architect of the 
buildings being erected on the property; that he told Mr. Geare 
Mr. Smallwood had informed him that he (Geare) was the architect 
and had referred him to Geare as knowing all about what was being 
done, and that he asked Geare if he knew about the building re¬ 
strictions: that Geare went into detail about the restrictions and that 
he outlined them and stated that thev knew about the restrictions, 
and that part of the restrictions which referred to the excavation was 
not being complied with technically: that they were making excava¬ 
tion nearer than twenty feet to take care of the wall. The resetric- 
tions that applied to the face brick were being complied with, and 
that the location of the wall itself—was in compliance with the re¬ 
strictions. That he was satisfied with the report of Mr. Geare; and 
reported the interview with Mr. Geare to Ins father. After his 
father’s return to the city, he was asked by his father to go over with 
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him, and hold up one end of the tape line, while he checked up as 
nearly as possible to find out how close they were building to the line. 
That he made the measurements to the face of the wall as near as 
they could approximate the line, and the wall was approximately 
three feet and some inches south of their boundary; that the build¬ 
ing operations had progressed at that time to somewhere between the 
foundations and the middle of the second story; that the ap- 
.*>7 proximate height of a wall was six or seven feet. 

On cross examination, the witness testified that at the time 
he saw Mr. Geare the footings were down, but no bricks were laid. 

r>N On redirect examination, the witness testified that the 

nearest point to plaintiffs house of the property on the south, 
is the kitchen end of the house. 


Thereupon Frederic II. Warder was called as a witness on behalf 
of tlie plaintiff, and being first duly sworn, testified in substance, as 
follows: 


That lie is a member of the Bar and associated with Mr. Walter B. 
(iuy. That the original of the letter introduced in evidence as plain¬ 
tiff's Exhibit #14 was delivered by him to Mr. Sholtes personally on 
October G, 1023; that the notation appearing at the bottom of the 
letter was made in his presence and was made by Mr. Guy. 

Whereupon plaintiff stated that he had nothing further to offer 
except the testimony of Mr. Sholtes. 

Mr. Sholtes being absent, the Court proceeded with the hearing of 
tlie defendant’s testimony, with leave to the plaintiff to offer the testi¬ 
mony of Sholtes upon his arrival. 

Thereupon the defendants, to maintain tlie issues of their part, 
offered as a witness James Berrell, who being first duly sworn testi¬ 
fied in substance as follows: 


That he is a civil engineer and had been such for thirty years, 
and has been in active practice during that time, and is familiar with 
plats and drawings; that he prepared the plat which was on the 
blackboard and marked defendant’s Exhibit #10; that it was pre¬ 
pared at the request of Mr. Geare on November 13, 1923. from deeds, 
plats and plans of the proposed buildings. He produced the original 
Ilagertv deed which was marked defendant’s Exhibit #11, and also 
produced the surveyor's plat, marked defendant’s Exhibits #1 and 
#2 and the same were offered in evidence. He pointed out on the 
plat the description called for in the Ilagertv deed, beginning on the 
west line of Sixteenth Street at a point distant 9G.52 feet 
59 North of the north line of Oak Street, thence along the west 
line of said street 39.23 feet along said street, thence north¬ 
west 11.33 feet to the easterly line of Brown Street, intersecting said 
east line at a point distant northwesterly 121 feet north of Oak 
Street; thence southwesterly along the line of Brown Street 3G feet, 
thence easterly 29.33 feet to the beginning. 
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Thereupon the plat was marked defendant’s Exhibit #10. 
(Copy of said plat is as follows:) 


(Here follows diagram marked page GO.) 


61 Objection was made by the plaintiff to the introduction of 
the plat for the reason that it does not represent an actual 

survey, but was made bv an engineer, and not from the original 
record itself, which objection was overruled, and an exception allowed. 

On cross examination, witness testified that Mr. (leare furnished 
the data for the preparation of the plat: that no actual survey of any 
kind was made; no computation of angles was made, and that he did 
not compute the distances to see whether or not there were any mis¬ 
takes in it. The distances shown on the plat which the witness made 
are taken from the papers which the witness just exhibited. The 
witness was asked how he arrived at the point shown on the plat a< 
being two feet, north of the intersection of the north line of Oak 
Street, and the east line of Brown Street, in line with Brown Street. 
He stated that he arrived at that point from the description in the 
Hagertv deed, that that is where the description locates it, and stated 
that that was the easterly line of Brown Street and that Brown Street 
does not stop at the intersection of the north line of Oak Street and 
the east line of Brown Street. 

He understands that the location <>f Brown Street is two feet short. 
He does not know whether the distances are correct, he only knows 
what the records show and does not know whether the figures will 
work out at all. He did not attempt to go into that. 

Whereupon Reginald W. Ceare was called as a witness on behalf 
of the defendant and having been first dulv sworn, testified in sub- 
stance as follows: 

That he lives at 8047 40th Street, X. W.; that his occupation is 
that of architect, and has been engaged as such in the City of Wash¬ 
ington for about fifteen years: that Mr. and Mrs. Smallwood Senior 
are his father and mother-in-law; that he is familiar with the 

62 property now owned by Mr. Fadelev; that he superintended 
the reconstruction of it and lived in it for a time after it was 

completed and also visited it sometimes; that he is familiar with the 
house on Sixteenth Street immediately south of Mr. Fadelev’s prop¬ 
erty; that Hagertys employed him to make plans for the apartment 
house on that lot. Thev could not go through with it. They could 
not pay him his foe for making the plans and in place of giving him 
his fee, gave him their equity in it: that there was no second trust 
on it at that time; that he planned three houses on the grounds and 
had gotten the permits and Sholtes came along looking for a job. 
stating that he, (Sholtes) would buy the ground and go ahead and 
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direct the houses according to the plans, then sell the houses, but he 
(Sholtes) did not want to put up any cash; that he (Sholtes) offered 
him a second trust of $5,000.00 on each house, which he accepted. 

That on the east side of Sixteenth Street there is a row of houses 
consisting of two stories and attic; that the row continues up to the 
next corner and are the latest in design and extend along the Fade- 
ley front on the opposite side of Sixteenth Street lower and 

63 further down, and that is the view they would get. He does 
not think the Sholtes’ houses cut off any view or any air 

from the Fadcley house; that the trees obstruct the view to the east¬ 
ward and southward of their location in the summer time when the 
trees are in bloom; that he had a talk with Mr. Fadcley, Jr., in his 
office; that Mr. Fadcley came in and asked him about the houses, 
and whether or not the restriction was being complied with. lie 
told him that it was and showed him that the north line of the lot 
as conveyed by the Hagertv Deed was at least five feet six inches 
north of the wall; that he explained to him that there was no excava¬ 
tion to speak of and that the north side would be face brick. 

Witness further stated that he did not lay out the work on the 
ground, hut that Mr. Sholtes did; that he did not check it up to see 
whether it was right; that the District was supposed to do that: that 
he had the Ilagcrty Deed and the description given therein before 
him when he made the plans for the house. The method followed 
was to take the deeds and lav the distances down on a large piece of 
paper, after they had been laid down and the restrictions had been 
marked off, the houses were designed to tit the lot which was left and 
in order to comply with the building regulations. The first he 
knew that there was any question that the five foot restriction was not 
being observed, was when Mr. Sholtes communicated with him and 
told him that he had a letter from Mr. Guy; that he told Sholtes that 
he had better go and see Mr. Guy and Mr. Fadelev and straighten the 
matter up; that Sholtes showed him the two plats, which are defend¬ 
ant’s Exhibits #1 and #2. 

On cross examination the witness stated that he could not tell 
when he first saw defendant’s Exhibit #2 and can not say whether 
it was before the suit was filed or not; that he does not re- 

64 member when the excavations were made and could not 
answer as to whether or not lie saw the plat before any exca¬ 
vations were begun, though he acted as architect right straight 
through; that he was not supposed to have anything to do with the 
building operations: that he was interested in the property to the 
extent of a second deed of trust of $5,000.00 on each of the three 
houses, or $15,000.00; that he does not remember when Mr. Sholtes 
reported to him that the ground was two feet short; that Sholtes told 
him that there was a difference between the record and the actual 
measurements; that he does not recall when he first saw the plat 
marked defendant’s Exhibit #2; that the Deed of Trust Mortgages 
held by him are not in his name, but arc payable to his son. 
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Whereupon the plaintiff offered as a witness Louis E. Sholtes, 
who being first duly sworn, testified in substance as follows: 

That lie is the person who originally acquired title to the property 
lying immediately south of Mr. Fadeley’s house by the deed, a certi¬ 
fied copy of which is plaintiff’s Exhibit #9; that he is President of 
Sholtes and Company, the corporation which is named as the grantee 
in the original deed, of which plaintiff’s Exhibit #10 is a certified 
copy; that Sholtes and Company is the grantor named in the deed 
to Emory II. Bogley, which deed is plaintiff’s Exhibit #11. and it 
is the same Sholtes & Company which is named as the original de¬ 
fendant in this suit: that he received the original of the letter of 
plaintiff's Exhibit #14; that he obtained the defendant’s Exhibit 
#2. which is a survey of the property from the Surveyor's 
(>•"> office of the District Building about June 29th, or within a 
week thereof; that Sholtes and Company was the builder of 
the houses known as No. 9002. 9004 and 9000 Sixteenth Street, and 
subject to a certain Deed of Trust was the owner of the property: 
that the plans for the houses were prepared in Mr. Geare's office; 
that he invited Mr. (leare's attention to defendant’s Exhibit #2 
when he laid out the building—that was after he had started the 
woik; that the foundations were laid out the latter part of July, and 
at that time in laying out the work he found that the frontage on 
Sixteenth Street side and on the Brown Street side was shorter in 
actual measurements than the records showed, and he invited Mr. 
(leare's attention to that; that in response thereto. Mr. (leare men¬ 
tioned that there were certain restrictions about the north wall, and 
he asked the witness how much distance there was between the north 
wall and the lot line, and the witness told him there was an average 
of S feet or more: that he discussed with Mr. Geare the location of 
the north building wall at that time: that the buildings were not 
completed then: that he also discussed with Mr. Geare the plat known 
as Plaintiff’s Exhibit No. 12—that was shortly after the receipt of 
the letter from Mr. Guv; that he wrote Mr. Guv two or three letters 
about it. 

Counsel for defendant asked to see those letters and counsel for 
plaintiff stated that he would get to them in just a minute, where¬ 
upon counsel for defendant stated Ik* then gave formal notice to 
produce them right now. 

The witness further testified that Mr. Geare originally was to share 
in the profits; that while Sholtes and Company was the owner of the 
property they had an opportunity to dispose of the two 
GO Sholtes houses on the south, but could not sell them because 
Mr. Geare would not agree to terms submitted; that the cost 
of the houses was $98,000.00 net in construction cost to complete 
the houses and that the cost of the houses was never separated. 

On cross examination, the witness stated that Mr. Geare would not 
agree to the terms of selling because the proposition involved certain 
trusts on the property and included a case in Silver Springs and 
another in New York; that Gcare’s second trusts were overdue at 
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that time; that one of Geare’s objections was because no provision 
had been made to take care of the second trust; that Geare told him 
that if he would take care of the second trust, he could sell the prop¬ 
erty for whatever he wanted; that he helped Mr. Berrell make the 
plat on the blackboard known as defendant’s Exhibit #10; that he 
used the deed and survey furnished by the District Building; he 
knows he used defendant’s Exhibit #2; that he does not remember 
whether he used defendant's Exhibit #1 ; the north line called for 
bv the Sholtes deed was G feet north of the north wall of the build¬ 
ing that I put there; 6.39 feet, I think on the blue print; I believe 
that is correct, according to the deeds and records; that he spent 
easily two weeks altogether in making the plat over a period of 
three or four months. The witness showed on the plat just what ho 
did on the ground. 

The following testimony was objected to by the plaintiff for the 
reason that the witness did not make the measurements shown on the 
blue print, which objection was overruled and exception allowed. 

“The blue print shows the measurements as we found them laid 
out on the ground, we measured the distance between the wall and 
the end of the property as we understood it from the deed; 
67 that distance is 6.39 feet; we actually measured on the ground 
to get that front line. We started right in here (indicating) 
where the Surveyor gave us a mark to start from, and went passed 
this house as it is now standing there; the Surveyor’s plat defend¬ 
ant’s Exhibit No. 2 indicates the Surveyor’s mark that we started 
out with, it shows it in the rear of the wall line; that wall is front 
faced brick and it projects for four feet and eight inches, and there 
is a corner left at the north side of that—here is the point we started 
from.” 

On redirect examination, witness testified that not at anv time did 
he start down at the corner and measure it as described in the deed; 
that he verified all the other measurements on Sixteenth Street; that 
witness was asked bv counsel for defendant as to where the carbon 
copies were of the letters that were sent to Mr. Guy. Witness stated 
that he believed that they were at his office and believed he could 
get them. 

Counsel for plaintiff was asked if he had the original of (he letters, 
and he stated that he thought he did have them. 

Continuing, the witness on redirect examination further testified 
that he did not measure any of the cross walls, nor did he measure 
any of the back lines; that he did not know where the Oak Street line 
was; that he did not attempt to locate the prolongation of Oak Street 
coming through Sixteenth Street. There were some marks on the 
Sixteenth Street side walk indicating the prolongation of the line of 
Oak Street, but nothing on Oak Street. 

\\ hereupon, Walter B. Guy, counsel for the plaintiff, was called 
by and on behalf of the defendant, and being duly sworn, testified in 
substance as follows: 


CHARLES F. FADELEY VS. SIIOLTES & CO. 


08 That lie had in his possession the letters written by Mr. 

Sholtes, which he had been asked about. lie was then asked 
to produce them, and stated that lie did not know whether he should 
produce them or not until he considered the matter. He stated he 
thought a lawyer had some duty to his client; that if he produced 
them he would do so under proper exception. He thereupon asked 
the Court for a ruling as to whether or not it was proper to produce 
them under the circumstances. The Court stated that the witness 
had certain rights, but the Court had not heard anything about the 
character of them. The witness then stated that the letters had not 
been identified in any wav—that they had not been identified as to 
dates. Witness stated that he would like to have the Court rule upon 
them. Whereupon, the Court, after examining the papers, stated 
that it thought they ought to be produced and allowed the plaintiff 
an exception to the ruling. Thereupon, witness stated on behalf of 
the plaintiff his objections to producing the letters—that the con¬ 
tents of the letters themselves are immaterial, in the nature rather of 
a self-serving declaration by the then defendant in the suit and that 


proper notice to produce the letters had not been given. Thereupon, 
the defendant offered the letters in evidence, the first being dated 
October 10, 19*28, and on the letterhead of Sholtes and Company. 
Further objection was made in behalf of the plaintiff to the admission 
in evidence of the letters on the same grounds as stated. Thereupon 
the Court over-ruled the objection and allowed an exception and the 
letter was received in evidence and marked Defendant’s Exhibit #15. 
The letter is as follows: 


“Sholtes & Co., 
“819 loth St.. 


“Washington. D. C. 


“Mr. Walter B. Guv, 

“Woodward Building, 
“Washington. D. C. 

09 “Dear Sir: 


‘‘October 10. 1928. 


“In reference to your letter of the 0th ilist. relative to restrictions 
on lot 774, Sq. 2024, wish to advise, that 1 have gone into the matter 
thoi/roughly and find the following facts: 

“George T. Smallwood, and wife, who owned all of the triangle 
plot left out of original lot #01, in S. P. Brown’s subdivision, 
measuring 50' on Oak Street and 577' deep, after 10th St. X. \V. has 
been cut through this subdivision, deeded a portion of this triangle 
to Lee S. Hagerty, on November 10. 1921, as follows: 

“Beginning on the West line of loth Street, at a point distant 
Ninety Six and Fifty two Hundreds (90.52) feet North of the 
North line of Oak Street, running thence North along said line of 
the said Street Thirty-nine and Twenty Three Hundreds feet 
(39.23) ; thence Northwest Eleven and Thirty three Hundreds feet 
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(11.33) to the Easterly line of Brown Street, intersecting said East¬ 
erly line at a point distant Northwesterly One hundred and Twenty 
one (121.00) feet North of Oak Street; thence Southwesterly along 
said line of Brown Street Thirty six feet (30') ; thence East Twenty 
nine and Thirty Three Hundreds (29.33) feet to the point of begin¬ 
ning; 

“This parcel, together with a small triangular plot laying directly 
north of same, and measuring Twenty Two and Seventy Eight 
(22.78) feet along a line of Brown Street Extended, to a point 
where this line intersects the West line of lGtli Street, has been laid 
out on the ground and I find, that the building erected on lot 774 
is Five feet and seven inches (5'-7") from the Northeast Corner of 
said lot, thereby complying with the restriction requirements. 
Nothing in the original lot G1 or in the deed above referred to 
establishes any point of this parcel relative to any line on Laurel 
Ave. now called Oak Street. 

“Very truly yours, “LOUIS E. SHOLTES.” 

The witness stated that he thought the letter referred to therein 
refers to his letter of the Gth, which had been offered in evidence. 

Thereupon defendant’s Exhibit #1G, being letter dated October 
15, 1923, was offered in evidence. 


“Sholtes & Co., 
“819 loth St., 
“Washington, D. C. 

“Mr. Walter B. Guy, 

“Woodward Building, 

“Washington, D. C. 

“Dear Sir: 


“October 15, 1923. 


“With further reference to the North lot line of lot #774, 
70 Square 2G24, wish to advise, that we have taken this matter 
up with the Columbia Title Co. and the District Title Co., 
and from all records and information we are able to gather, we find, 
that the North line of Oak Street extended was moved South 2 ft. by 
the District Surveyors, it therefore appears, that Mr. Fadeley is in 
possession of a two foot strip of land along Oak Street to which he 
lias no deed. 

“Both Title Companies also gave assurance, that the deed given 
by Smallwood to Ilagerty, recorded Nov. 12, 1921, takes preference 
over any subsequent deed affecting the two foot strip at the North 
end of lot 774. These opinions were given by Mr. Armstrong of 
the Columbia Title Co., and Mr. O’Connor of the District Title Co. 
“Very truly yours, 

“LOUIS E. SHOLTES.” 

(Delivered personally.) 

5—4369a 
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The witness stated that the memorandum appearing thereon delivered 
personally was in the handwriting of his associate, Mr. Warder. 

Witness further stated that he had been attorney for Mr. Fadelev 
since the institution of this suit; that he remembered the argument 
on the motion to dismiss the hill before Mr. Justice Stafford; that 
after it had been continued once or twice, it was eventually heard 
that morning; that at the end of the argument, Mr. Justice Stafford 
suggested that inasmuch as counsel for defendant had raised the 
point as to the intent of the parties and that there was a great deal of 
confusion about it, if he were to pass on the motion to dismiss, that 
it might be desirable for witness to amend the bill in order to put 
that in but that if we wished, he would pass upon it; that witness 
left with the idea of determining in his own mind whether or not he 
should amend. No application for preliminary order was ever 
actually made to any Judge of the Court. 

Counsel for defendant then offered in evidence the supplemental 
amended bill and the original bill. 

Whereupon, after argument of counsel, the Court stated 
71 that as it understood it from what counsel for plaintiff had 
said, the plaintiff is not in any sense seeking the award of 
money damages, all that the plaintiff wanted was the removal of the 
wall so far as it encroaches the line. 

The Court then stated that it had been very reluctant in coming 
to the conclusion that it had reached because of the verv reasonable 

V 

and moderate attitude that Mr. Fadelev had assumed in a matter 
where he undoubtedly considered that his rights had been invaded, 
but it did not think that it had been shown any reasonable equities 
here that would warrant it in doing otherwise than signing the decree 
and dismissing the bill and an exception was allowed the plaintiff 
to the ruling of the Court. 


Be it remembered that the foregoing comprises all the substance 
of all the testimony given necessary to explain the bearing of the 
rulings upon the issues or questions involved, and all the proceeJ- 
ings in the hearing of the said cause, and that each of the several 
and separate exceptions taken by counsel for the plaintiff to the 
rulings of the Court in the course of the hearing of the said cause as 
heretofore set out were so taken by the counsel for plaintiff then and 
there separately and severally, and said exceptions were then and 
there duly, severally and separately, noted upon the minutes of the 
justice presiding at the hearing, and counsel then and there prayed 
the court to sign this Statement of Evidence to have the same force 
and efleet as if the said exceptions had been separately and severally 
set out in a separate bill of exceptions, and at the request of counsel 
for the plaintiff, the same is accordingly signed and sealed and made 
a part of the record in this case, now for then, this 25th dav of Mav, 
A. D.1925. 

WILLIAM IIITZ, 

Justice. 
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